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. INTRODUCTION TO THE IMMIGRATION FRAMEWORK

The history of contemporary immigration law in China is a relatively short one. From the

revolution that brought the Communist Party to power in 1949 to the 1970s, foreign travel

to China was almost non-existent. In 1968, the Prime Minister of Canada began
negotiations with China that resulted in the establishment of mutual diplomatic missions in

1971. US President Nixon'’s visit to China in 1972 secured an agreement for both nations

to establish diplomatic offices, although this did not come to fruition until 1979. Since the

1980s, however, foreigners have become more and more common in China. Diplomats
were followed by scholars, businessmen and tourists, who were interested in the nation of
over a billion people for its history, its beauty and its opportunities. In the mid 1980s, China
formally codified regulations regarding the entry and exit of foreigners into the country.

Since then, the central requirements of this law have remained largely unchanged.

In the recent past, a visa to China was difficult to obtain and in-country regulations
were strict, preventing foreigners from visiting or staying in certain areas, which were
considered to be ‘non-secure’ sites. While China is now far more liberal in its approach to
granting work visas for foreign expatriate assignments, there are still vestiges of the old
political system, often resulting in a confusing and contradictory regime for foreign
workers. One obvious point of distinction is the inability for foreigners to become
naturalized as Chinese citizens, no matter how long they have lived in China, as there is
no ‘Immigration Law’. However, China recently introduced a ‘green card’ system, which
allows for permanent residency by foreigners; however, its availability is restricted to all
but the most affluent investors and influential scholars or individuals.

A Chinese visa is a permit issued to a foreigner by the Chinese visa authorities for
entry into, exit from or transit through the Chinese territory. The Chinese visa authorities
may issue a diplomatic, courtesy, service or ordinary visa to foreigner according to his
identity, purpose of visit to China and passport type. An introduction to the ordinary visa is
outlined infra.

The ordinary visas consist of eight sub-categories, which are marked with Chinese
phonetic letters (D, Z, X, F, L, G, C, J-1 and J-2, respectively).

a Visa D: Issued to aliens who are to reside permanently in China. A permanent
residence confirmation form shall be required for the application of Visa D. The
applicant shall apply to obtain this for his or herself or through his or her security
bureau in the city or county where he or she applies to reside.



b  Visa Z: Issued to aliens who are to take tip posts or employment in China, and to their
accompanying family members. To apply for a Visa Z, an employment licence of the
People's Republic of China for foreigners and a visa natification letter or telegram
issued by an authorized organization or company are required.

c Visa X: Issued to aliens who come to China for study, advanced studies or jobs
training for a period of six months or more. To apply for a Visa X, certificates from the
receiving unit and the competent authority concerned are required.

d VisaF: Issued to an applicant who is invited to China on a visit for a period of no more
than six months, on a study or lecture, business tour, for scientific-technological and
cultural exchanges, for short-term refresher courses or for job- training. To apply for a
Visa F, the invitation letter from the inviting unit or the visa notification letter or
telegram from the authorised unit is required.

e Visa L: Issued to aliens who come to China for sightseeing, visiting relatives or other
private purposes. For a tourist applicant, in principle he or she shall evidence his or
her financial capability of covering the travelling expenses in China, and when
necessary, provide the air, train or ship tickets to the country or region of destination
after leaving China. For the applicants who come to China to visit relatives, some are
required to provide invitation letters from their relatives in China.

f  Visa G: Issued to aliens who transit through China. The applicants are required to
show valid visas and on-going tickets to the countries or regions to which they are
heading.

g Visa C: Issued to train attendants, air crewmembers and seamen operating
international services, and to accompanying family members. To apply for a Visa C,
relevant documents are required to be provided in accordance with bilateral
agreements or regulations of the Chinese side.

h  Visa J-1: Issued to foreign resident correspondents in China.

i Visa J-2: Issued to foreign correspondents that make short trips to China on reporting
tasks. The applicants for J-1 and J-2 visas are required to provide a certificate issued
by the competent Chinese authorities.

i Legislation and policy

Although there is no statute law in the area of immigration in China, China still has related
legislations such as (1) the Nationality Law of the People’s Republic of China, (2) the Law
of the People’s Republic of China on Control of the Entry and Exit of Aliens, (3) Measures
for the Administration of Examination and Approval of Foreigners' Permanent Residence
in China, (4) Rules for the Administration of Employment of Foreigners in China, and (5)
Rules governing implementation on Temporary Residence Registration of Aliens including
people from Hong Kong, Macao and Taiwan.

The Law of the Peoples Republic of China on Control of the Entry and Exit of Aliens
was adopted at the 13th Meeting of the Standing Committee of the Sixth National People's
Congress, was promulgated by Order No. 31 of the President of the People's Republic of
China on 22 November 1985, and became effective as of 1 February, 1986. The Law is
formulated with a view to safeguarding the sovereignty of the People's Republic of China,
maintaining its security and public order and facilitating international exchange. This Law



is applicable to aliens entering, leaving and travelling through the territory of the People's
Republic of China and to those residing and travelling in China. According to the Law said
aliens must obtain the permission of the competent authorities of the Chinese government
in order to enter, travel or reside in China.

The Measures for the Administration of Examination and Approval of Foreigners'
Permanent Residence in China were approved by the Stare Council on 13 December
2003, and promulgated by Order No. 74 of the Ministry of Public Security and the Ministry
of Foreign Affairs on 15 August, 2004. These Measures are formulated in accordance with
the relevant provisions of the Law of the People's Republic of China on Control of Entry
and Exit of Foreigners and the detailed rules for its implementation for the purpose of
standardising the examination and approval of foreigners' permanent residence in China.

The Rules for the Administration of Employment of Foreigners in China were
promulgated jointly by the Ministry of Labour, Ministry of Public Security, Ministry of
Foreign Affairs and the Ministry of Foreign Trade and Economic Cooperation of the
People's Republic of China on 22 January 1996. These rules are formulated in
accordance with the provisions of the relevant laws and decrees for the purpose of
strengthening the administration of employment of foreigners in China.

The Rules governing implementation on Temporary Residence Registration of Aliens
including people from Hong Kong, Macao and Taiwan relate to aliens lodging at guest
houses, hotels, inns, hostels, schools or other enterprises and institutions or at
government authorities or other Chinese organisations. Aliens shall, within 24 hours of
their arrival, report to the local public security organ. If any aliens fail to register at local
public security authorities with 24 hours after they enter China, they may be given a
warning letter or fine of 500 renminbi per day up to 5,000 renminbi.

ii  The immigration authorities

China’s diplomatic missions, consular offices and other resident agencies abroad
authorised by the Ministry of Foreign Affairs of China shall be the Chinese government’s
agencies abroad to handle aliens’ applications for entry and transit.

The Ministry of Public Security’s authorised local public security authorities shall be
the Chinese government’s agencies in china to handle aliens’ applications for entry, transit,
residence and travel. Likewise, the authorities shall have the power to refuse to issue
visas and certificates or to cancel visas and certificates already issued or declare them
invalid. While performing their duties, foreign affairs police of the public security
authorities at or above the county level shall have the power to examine the passports and
other certificates of aliens or to detain an alien who enters or resides in China illegally.

The Ministry of Foreign Affairs' authorised local foreign affairs departments shall be
the Chinese government's agencies in China to handle aliens' applications for entry,
transit, residence and travel as well.

The Ministry of Labour and Social Security, the labour administrative authorities of the
people's government of the provinces, autonomous regions and municipalities directly
under the central government and those at the prefecture and city level with their
authorisation are responsible for the administration of employment of foreigners in China.

The local police station shall investigate aliens' temporary residence registration, and



exam aliens' visa status.
The Ministry of Commerce's authorised local commerce bureau shall issue an official
invitation letter to aliens.

iii  Exemptions and favoured industries

Exemptions exist in the practice of immigration. For example, there is a list of Agreements

on Visa Exemption Signed between the People's Republic of China and Foreign Countries,

including 58 countries, which allows residents from these countries to come to China
without a visa for different reasons, such as diplomatic, service passport and passports for
public affairs. In addition, under Article 18 of the Regulations of the People's Republic of

China Concerning Consular Privileges and Immunities, Consular officers and members of

the administrative of technical staff of the consular post shall be exempt from all

obligations under the laws and regulations of China with regard to the registration of aliens
and residence permits.

Foreigners may be exempted from the requirement to hold an employment licence
and employment permit when they fall into any of the following categories:

a foreign professional technical and managerial personnel employed directly by the
Chinese government or those with senior technical titles or credentials of special
skills recognised by their home or international technical authorities or professional
associations to be employed by Chinese government authorities and institutions and
foreigners holding a foreign expert certificate issued by China’s Bureau of Foreign
Expert Affairs;

b  foreign workers with special skills who work in offshore petroleum operations without
the need to go ashore for employment and hold a ‘ work permit for foreign personnel
engaged in the offshore petroleum operations in the Peoples Republic of China'; and

c foreigners who entertain commercially with the approval of the Ministry of Culture and
hold a 'permit for temporary commercialised performance’.

Foreigners may be exempted from the employment licence and may apply directly for the
employment permit by presenting their employment visas and relevant papers after their
entry when they meet any of the following conditions:

a foreigners employed in China under agreements or accords entered into by the
Chinese government with foreign governments or international organisations for the
implementation of Sino-foreign projects of cooperation and exchange; and

b chief representatives and representatives of the permanent offices of foreign
enterprises in China.

There are certain favoured industries that have been regulated in the Examination and
Approval Administration Measures of Permanent Residence for Aliens in China Besides
aliens conforming to the requirements, any investor who registered capital in China
amounting to $2 million or more, may apply for the permanent residence certificate for
investors; the investor may also have a residence certificate for favoured industries as
well (such as an investor who invests in China's western areas and key poor counties
supported by the state in development with an actual sum of registered capital amounting



to $500,000 or more).
Il INTERNATIONAL TREATY OBLIGATIONS

A number of international treaties have been signed regarding travel and immigration
between China and other countries. For example, on 9 October 2007, China and the
United Kingdom signed the Implementation Rules on the Memorandum of Understanding
on the Facilitation of Legitimate Travel and Co-operation to Combat lllegal Immigration in
Beijing. With the deepening of the China-UK all-round strategic partnership, personnel
exchanges between the two countries have increased considerably in recent years.

According to the Implementation Rules, China and the UK will grant visa-free treatment to

the holders of the other's diplomatic and service passports as well as multiple-visa

treatment to service and business visits and overseas students of the two countries; they
will also work together to fight against international stowaway crimes and accelerate the
settlement of illegal immigration matters. Such efforts will hopefully promote exchanges
and advance the cooperation in various fields between the two countries. The Vienna

Convention on Consular Relations and Optional Protocols provides that:

a members of the consular post shall, with respect to services rendered for the sending
state, be exempt from any obligations in regard to work permits imposed by the laws
and regulations of the receiving state concerning the employment of foreign labour;
and

b members of the private staff of consular officers and of consular employees shall, if
they do not carry on any other gainful occupation in the receiving state, be exempt
from the obligations referred to in paragraph 1 of this Article.™

Il EMPLOYER SPONSORSHIP

i Work permits
The Chinese government welcomes foreign investors, high-level administrators and
technical staff to work in China. For those aliens that hold posts as high-level
administrators or technical staff in China, employers shall apply for permission to employ
aliens and posts filled by any foreigner recruited by the employer shall be post of special
need, a post that cannot be filled by any domestic candidates for the time being but
violates no government regulations.

Any foreigners shall meet the normal requirements of employment in law, such as:
a being aged between 18 and 60 for males and 18 and 55 for females;

being in good health;

having professional skills and job experience required for the work of intended

employment;

having no criminal record;

having a definitive employer; and
f  having a valid passport or other international travel documents in lieu of a passport.

Foreigners who work without an employment permit or employers that hire foreign without



an employment licence shall be handled by the public security authorities. For foreigners
and employers who forge, falsely use, transfer, buy and sell employment permits and
employment licences, the labour administrative authorities shall confiscate the
employment permits and the employment licences in question, confiscate any illegal
proceeds and impose a fine between 1,000 and 100,000 renminbi. In serious cases that
constitute crimes, the criminal responsibility of the perpetrators shall be investigated by
the judicial authorities.

ii Labour market regulation

The government of People's Republic of China introduces legislations and policies to
protect the local labour market. There are the Rules for the Administration of Employment
of Foreigners in China, promulgated jointly by the Ministry of Labour, Ministry of Public
Security, Ministry of Foreign Affairs and the Ministry of Foreign Trade and Economic
Cooperation of the People's Republic of China LBF, and the Proposals of the Labour
Bureau of Shanghai on Implementing the Rules for the Administration of Employment of
Foreigners in China.

According to Article 6 of Rules for the Administration of Employment of Foreigners in
China, the post to be filled by the foreigner recruited by the employer shall be the post of
special need, a post that cannot be filled by any domestic candidates for the time being
but violates no government regulations. No employer shall employ foreigners to engage in
commercialised entertaining performance, and Article 34 individual economic
organisations and private citizens are prohibited from employing foreigners.

iii  Rights and duties of sponsored employees

According to Article 31 of the Constitution of the People's Republic of China, China

protects the lawful rights and interests of foreigners within Chinese territory, and

foreigners on Chinese territory must abide by Chinese law; however there are a number of
reasons not to do so:

a Tax penalties: China has a number of tax treaties with various nations, including
Canada and the United States, which allows tax authorities to correspond with their
counterparts in the various treaty countries. According to the Regulations of the State
Administration or Taxation, if a foreigner is suspected of evading taxes while in China,
he or she may be suspended and prevented from leaving the country until an
investigation is completed. Upon conclusion of the investigation, if the individual is
found to have avoided paying taxes on income subject to Chinese tax laws, he or she
may be liable for interest on unpaid amounts plus a fine ranging from three to five
times the unpaid amount.

b lllegality: Obviously, avoiding taxes that are subject to Chinese tax law is illegal and
working in China without appropriate permits is against the law.

¢ Lack of protection for legal rights: Individuals who are not under contract with Chinese

entities will be unable to sue their employers for breach of obligations without employment

agreements (according to Labour Law, employment contracts must be in written form).

The specific obligations and rights placed on employees with sponsored status have been



regulated in Rules for the Administration of Employment of Foreigners in China. In

accordance with Articles 18, 22, 23, 25, 27 of the Rules for the Administration of

Employment of Foreigners in China, employees' rights and obligations are as follows:

a employers and their foreign employees should, in accordance with law, conclude
labour contracts;

b the wages paid to foreign employees by employers shall not be lower than the
minimum wage in the locality;

¢ the working hours, rest and vacation, work safety and hygiene as well as the social
security of the foreign employees in China shall follow the relevant provisions of the
state;

d for foreigners whose residence status are revoked by public security authorities due
to violations of Chinese law, labour contracts should be terminated by the employer
and the employment permits withdrawn by the labour administrative authorities; and

e the labour administrative authorities shall conduct annual inspections of employment
permits within the 30 days prior to the end of every year of employment of foreigners.

IV INVESTORS, SKILLED MIGRANTS AND ENTREPRENEURS

China allows any foreigner to apply for a permanent residence certificate as an invest who
must (1) abide by Chinese laws, (2) be in good health and without any criminal record,
and (3) fall into at least one of the following requirements:

a an investor who invests an actual sum of registered capital in China amounting to $2
million or more, and this investment must be sustained for three consecutive years;

b aninvestor who invests an actual sum of registered capital in central areas of China
amounting to $1 million or more, and this investment must be sustained for three
consecutive years;

C an investor who invests in western areas of China or any key poor countries
supported by the state in development with an actual sum of registered capital
amounting to $500,000 or above, and this investment must be sustained for three
consecutive years; and

d an investor who invests at least $500,000 in any industry encouraged by the state
under the Catalogue for the Guidance of Foreign Investment Industries.

The accompanying spouse and children under 18 years of age and unmarried may, at the
same time, apply for the same permanent residence certificate for aliens.

V  OUTLOOK AND CONCLUSIONS

The number of foreign workers in China has been growing in recent years. Foreign
workers are primarily attracted to China's big cities including Beijing, Shanghai, and
Guangzhou. In 2010, China recruited about 480,000 talented people from foreign
countries, Hong Kong, Macao and Taiwan, according to the State Administration of
Foreign Experts Affairs. Most foreign workers are hired directly by Chinese companies or
dispatched to China by their domestic headquarters to expand business, and work in the



fields of higher management, marketing, production, finance, catering and education.
They come from more than 90 countries and regions, including Japan, the United States,
South Korea, Germany and Singapore.

Due to Chinas effort to adjust its economic growth pattern, it has become more
important for it to tap others' ‘brains’; top-notch talent are crucial for improving the core
competitiveness of a country, a region and a company. Recently China's central
authorities have set down a more open policy to attract top-notch foreign talent to help
promote the economic and social development and global competitiveness of the nation.
According to the newly unveiled National Medium and Long-term Talent Development
Plan (2010-2020), the government will work out favourable policies in terms of taxation,
insurance, housing, children and spouse settlement, career development, research
project and government awards for high-calibre overseas talent who are willing to work in
China. The Chinese government will improve its system for giving permanent residence
rights to foreigners, explore the potential of a skilled migration programme, and work out
measures to ensure a talent supply, discovery and appraisal system. The national plan, a
blueprint for creating a highly skilled national workforce over the next decade, aims to
transform the country from being ‘labour-rich’ to ‘talent-intensive’.

As China's employment system is undergoing transformation in multiple directions,
the number of foreign employees in catering, hotel management, culture and
entertainment, and IT constitutes both a boost and a challenge to Chinas economic
development. Foreign employees also help in communications with the rest of the world
and can tell of the changes that have taken place in China. Following Chinas entry into the
WTO, effectively regulating the entry of foreign employees and rapidly enhancing the
competitive potential of domestic talents is a number one priority.

This chapter is a review of the corporation immigration law in China and
transformation of China employment system. While the process may seem complex, the
key to navigating it is engaging local counsel who will assist you through each step
(including those that may appear to be simple, given the language difficulties often faced
by foreign employees) and ensure smooth transition into the new workplace and country.
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